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STATIMENT OF JURTSDTOTTNG

The Doucrt of Aonpeals has jurisdiction over this &=

clai=n of appeal pursuant to MOR 7.2032 and 7.204. Defendant was
convicted aftar a jury drial conducted on Febuary 12.17 22010
. bafore Judge Vonda R. Fwvans, 3rd Judicial Circuit Court.
Nafendant was sentencad on March 17,2
nece - Commitment to Department of Cor
Marcn 17, 2010.

Nefendant, being indigent, filled & notice of right o
appellate raview and requested for appointment of attorney on
April 19.2010.
Attornay Gerald Tervy(p44520) was appeinted on June 29. 2010
pursuant to claim of apneal and order appointing counsel.
Traascripts of lower court trial and sentence became available
to cousel on or about Octoher 12, 2018. Attorney TFerry Sste=r
submitad original breif Decembar 10, 2018.

7
ctions was entered on

M HJovember 12, 2010 an Ameodad Judgement of sentence

was entered, wvacating convictions of 750.22413 and 750.2247
On Tebuary 4, 2011 a certificate of dischar 90/ sentence Term-

mination / SentPQﬂwﬁﬂs”na“"" 8y Court order for 750.224B
and 750.224% was entered by prison records administration.

and judgement o0& sentenm




STATEMENT OF OQUESTINNS TNVOLVED

SUINJLN DETFENDANT RF RESENTENCED DUE TO DISMISSAL OF CONVICTI:
TONS USED T SCORE PRV 7 after sentencing.

NEFENDANT/APPRLILANT ANSWRRS "YRS™

STATEMENT OF FACTS

NEFENDANT/APPELLANT, OROMNDE X THOMPSON was prewviously convict
ed in lower Court Case No; 05-009189-01 of Murder Tirst-degree
IMCIL. 750.315)3 Possession of short-barreled rifle (MCL 750.224bl;
and Felony TFirearm (MCL750.227b0 by jury trial. In addition
Pefendant pled no contest to Felon in Possession TFirearm (750.224
), Upoistipulation of the parties the Trial Court granted Defend
ant a new trial based on newly discovered evidence. This new tria

1 was limited to the sole count of Murder TFirst-dégree.

On Tebuary 3, 17, 2010 a jury trial was conducted in this
matter before Judge VOINDA R EVANS, Taird Judicial Tircuit Court.
At the conclusion of the trial the jury found Defendant guilty
of the lesser included offense of Tnvoluntary Manslaughtaerl/iMCL

750.3212).

On December 10 2010 atrorney GERALD TFERRY (P44530)
submitted DEFENMDANT /APPRLLANTS RBRRIRF OMN APPRAL.On 11/12/2010
a Amaaded JUDMMET T SENTENCE ﬂwaséntereﬂ the convictions and
santence -for MIRNIILST (750,215 arabomg RYcaRM (750.2242) and
FI2EAQM POSSHSSTOH [759.774F)  weve VACATED. DRFINDANTS attorney
7.FER2Y was not made awara af khe chaveaes being vacaned due to

Anfendant being unawalible

S



Nn August 27, 2005 ax aﬁorofiwately 1:00 p.m, tne

NETRIIT POLICRK reanived a radio rua to a single dwellinz home
located at 185568 Rewvera Straet, City of Detroit. Tt was reported
by 911 call placed by defendant that somaone had been shot at
Ehis address. Upon arrival the police observed Defendant walking
away from the home with two small children. The DEFRNDANT return..

rractad the officars out side of the home

[

ad to Lhe nome and d

ko the attic. the defeadant told the polize officers ' RIGHT

HFERFE, UPSTAIRS, CALL AN AMBULANGRY, The police eniered the for
futher inwvestigation and discovered a female, XTARA, T BARTON

.

lying on the attic floor shot bellow the rignt eye. The wictom

was still alive but avahle to speak, WMS unit was dispatched
to the scene.

Ear Dafendant diraecred officers to tin lozation of the

A

m

victom e was avvod wvhat happened by nlan clothed officer
Biaze wirakshmwpmened  Dofondant stateed TT YAS AN AGCTHENT
Homicided® offlcars arrivad on the scene and Dafendant gave a

wribbten statement ab bae scone and was arrozsteod,

At Ene firsi frial Dafendat tesiified that the shooting
Wy

0

was accidential, stating that he was just joking around and
helived e 2un was tnoneralsale dre o nreviouns attemnis to

Fire the 32cal hand gun used Dafandant maintanied this nossion

Af ig goecond and nird frvials For £his same nmarnker,




At the conclusion of the Defendants thnird trial in this mabte
r Defendants trial connsal IV J MRLLAR 43344 requestaed that
the trial court instruct the jury as to Ehe lessoar Laziuded.
of fense of RFOKLESS NISTCHARGE OF A FIREARM CAUSING INJURY 0R
DEATH T A PERSON (MOL752.861). However, the hrial couct daniaed
Nafandants raquest and did nok issne this instcuciion which
resultaed in Daefendant heing found guilty of TNVOLUNTARY MAMSLANGH
TER(MOL750.3210)

/

Nefendant was subsequently sentenced on Maech 17, 2010, to
a miailmun term of % yaars o a wmaximen ferm of 15 yvears incarcaorn

sion.,

Nefendants sentenceawas enhanced due Fo cocarrent conviciinns

D

of weavons firearn 7750.2748) and firearn nossession {750.224T)

THYN ARNMUR NHARGNS RN DTSMISSEN AWRTER SASTRNGTNG Novamber 17, 4!

2010.
Ne: Tandant was giwven 20 ooints on PRYY7 for the two conzurrent
sonvictions brinziag “Yis total orvs to 25 an OVS to Hwhizh

made Dafoendant AN D TIT on ifhe Sentancing Grid for Class € Offens

as ~ MCL 777.04.




ARGUMENT

WHERE CONVICTIONS OF 750.224F and 750224B WERE DISMISSED

AFTER SENTENCIMG BWT USED TO SCORE PRV7 DEFENDANT SHOULD BE
RESEN®ENCED ACCORDING TO PROPER PRV,S

STANDARD OF REVIEW

DEFENDANTS SENTENCE WAS ENHANCED DUE TO TWO CONCURRENT
CONVICTIONS OF 750.224f and 750.224b scored in prv7.

THE TWO CONVICTIONS WERE LATER DISMISSED AFTER SENTENCING
AND AFTER BRIEF ON APPEAL WAS FILED BY ATTORNEY FERRY.

THIS ISSUE WOULD FALL UNDER NEWLY DISCOVERED EVIDENCE AND

WOULD RENDER THE CURRENT SENTENCE INVALID.
PEOPLE V HANMAN 504 Nw2d 189, PEOPLE V GRIER 393 Nw2d 551

PRESERVATION OF ERROR

ON TRANSCRIPT PAGES 3,4 DEFENDANTS PRIOR RECORD VARIABLE
#7 WAS RESCORED GIVING DEFENDANT 20 POINT FOR TWO CONCURRENT
CONVICTIONS, THE SAME CONVICTIONS WHICH WERE DISMISSED SOON
AFTER SENTENCTNG

ANALYSIS

FROM PEOPLE V FRANCISCO 711 N.W.2d 44 MICH. 2006
Criminal Law key 1177 / Sentencing and Punishment key 34
Convicted person is entiled to serve a term of imprisonment
that is no longer than that which is lawful; it is not harmless :
ervor when a person is imprisoned. and deprived of his or her

liberty, for "only" two or three more months than has been provid
ed for by law.

BE TOTAL

E@%—%ﬁﬂ@—%ﬁﬁf&%nmn AKE_THE NEEENDANT—A B—3—0¥ THE

<



DEFENDANTS PROPER TOTAL FOR Sentencing Grid for Class C
Offenses- MCL 777.64 WOULD FALL IN THE RANGE OF A B III
TOTAL PRVS BEING 5 TOTAL OvVS BEING 30 with HO2 enhancement
DEFENDANTS SENTENCE MIN WOULD..BE 12-30 MONTHS.WITH THE MANDATORY
24 MONTH SENTENCE FOR 750.227B_A DEFENDANTS MAX MIN WOULD BE
54 months as of AUGUST 27 2011 defendant will have servered
72 MONTHS WITH NO CONCIDERATION OF PAROLE.



RELIEF REQUESTED

BASED ON THE ANALYSIS OF ATTORNEY FERRYS BRIEF SUBMITTED
12-10-2010 DEFENDANT APPELLANT REQUEST THIS COURT TO REVERSE
HIS CONVICTION FOR 750.321lc and REMAND FOR ENTRY JUDGEMENT OF
CONVICTION OF LOWER INCLUDED OFFENSE REQUESTED AT TRIAL OF

752.861 CARELESS RECKLESS OR NEGLIGENT USE OF FIRE ARM RESULTING
IN A DEATH OR INJURY TO PERSON.

CRIMINAL LAW KEY 795(ill 293 Nw2d 332
WHERE THERE IS A REQUEST TO CHARGE ON A LESSER OFFENSE WHICH

IS NOT A NESESSARLY INCLUDED OFFE®RSE. IF EVIDENCE HAS BEEN PRESEN
TED WHICH WOULD SUPPORT CONVICTION OF A LESSER OFFENSE, REFUSAL
TO GIVE THE REQUESTED INSTRUCTION IS ERROR.

THE RULE IN MICHIGAN HAS LONG BEEN:

'where a request has been made to gharge the jury on a lesser
included offense, the duty of the the trial judge is & determn
ed by the evidence . IF EVEDENCE HAS BEEN PRESENTED WHICH WOULD
SUPPORT A CONVICTION OF A LESSER OFFENSE, REFUSAL TO GIVE REQUEST
ED INSTRUCTION IS REVERSIBLE ERROR BUT, IN THE ABSENCE OF SUCH A
REQUEST, THE TRIAL COURT DOES NOT ERR BY FAILNG TO INSTRUCT ON
THE INCLUDED QFFENSE.

IN PEOPLE V CUMMINGS 580 NW2d 480 '"WHEEE A TRIAL COURT IMPROPERLY
FAILS TO INCLUDE AN INSTRUCTION REGARDING A LESSER INCLUDED
OFFENSE, THE REMEDY IS TO REMAND FOR ENTRY OF CONVICTION OF THE
LESSER INCLUDED OFFENSE AND @OR RESENTENCING, OR IF THE

homis o et
PROSECUTION DESIRES, FOR A RETRIAL ON THE CHARGE FOR WHICH THE DE
FENDANT WAS CONVICTED.

T THE DEFENDANT SHOULD AT THE LEAST
BE RESENTENCFD DUE TO THE ERROR IN SCORING THE PRVS ADDRESSED
IN THIS SUPPLEMENTAL PRO PER BRIEF.

WE ALSO REQUEST IMMEDIATE CONSIDERATION DUE TO DEFENDANT
HAVING ALLREADY SERVERED MORE TIME THAN THAT WHICH IS LEGALY
APPLICABLE FOR«THE CURRENT CONGICTIONS ACCORDING TO
SENTENCING GRID FOR CLASS C OFFENSES.
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REV. 05/99
4835-3130
MICHIGAN DEPARTMENT OF CORRECTIONS

CERTIFICATE OF DISCHARGE /
SENTENCE TERMINATION / SENTENCE DISCHARGE BY COURT ORDER

Number_. . Name instltutfon

51455 |:THOMPSON, © RANDE:%"  |.STE #~.

In accordance with PD 03.01.135 Dlscharge or Termination of Sentence, the following action is taken:

A. [] Discharge of prisoner from the Michigan Department of Corrections is hereby made effective

[] Death while under sentence

B. [] Termination of a prisoner's non-controlling sentence of |, \
is hereby made effective

C. X Discharge by court order of prisoner's sentence of A03 1y - 5y, Poss Shrt Barld shtgn &

is hereby made effective  11/12/10 A04 1y - 5y, Weapons Felon

¢ [ ] Resentenced to a lesser term of

[] Sentence reduced to Probation.

[ ] Sentence reduced to Time Served. " -

X] Sentence dismissed/reversed by Court.

[] Sentence Nolle Prosequi.

D. [] Administrative discharge of escaped prisoner is hereby made effective

E. X The prisoner shall continue to serve on the following sentences:

AOD1 2Y -2Y FELONY FIREARM
AD2 Sy - 15y INVOLUNTARY MANSLAUGHTER

W Prepared by: B. Waters ~ 02/05 /2011
/)
j@' o FQ/L// I

Records Administrator/ ~ "DATE
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MR. HOLLER: Right.

MS. DAWSON: Yés, your Honor.

MR. HOLLER: Then, so, I will-- I’1ll defer to
her on-- if she wanfs to start on prior record variablesé

MS. DAWSON: Yes, your Honor.

With regard to the prior record variables, I
had indicated to Mr. Holler that I believe that prior
record variable-- ﬁ

THE COURT: (Interposing) I don’t have a copy.
I'm sorry.

Okay, very good. I’'m listening.

MS. DAWSON: Okay. Prior record variable
numﬁer seven, your Honor, ié misscored. ‘The probation
department has it as zero, and it should be twenty

points.

As this Court is well aware, the defendant was

L.

initially charged with murder, felon in possession of a

firearm, possession of a short-barrel shotgun, felony

firearm, and as an habitual second.

% he wa fretrled
ARG o S0P SR A
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possession of a short-barrel shotgun,é?fq&pqngg;gﬁ.'f

[HIETY

FWW?““”"'mmggg So, he gets twenty points for those.

THE COURT: Counsel?

MR. HOLLER: /Isagree?

it eded

So, he should have twenty-five

.,

MS. DAWSON:

points for his prior record variable.

THE COURT: Number one?

MR. HOLLER: No. ©No, his--

MS. DAWSON: (Interposing) No. His total
prior record variable is twenty-five. Y ow

THE COURT: Okay. And it’s twenty-five. Okay.

MS. DAWSON: And he is ajflev
THE COURT: Right.

And that would change-- and what about FPe
oV’ s? "

With respect to the-- with

MR. HOLLER: Okay.

respect to the OV’s, let’s take a quick look at those.
Okay.
With respect to the OV’s, I think there are

fifteen points scored for psychological damage. I think

that’s on OV-5, all right?

And I’'ve read the-- I’ve read the presentence




Weapons CJI2d 11.20

CJI2d 11.20
Careless, Reckless, or Negligent Use of Firearm
with Injury or Death Resulting

(1) [The defendant is charged with the crime of / You
may also consider the lesser charge of!] negligent use of a
firearm. To prove this charge, the prosecutor must prove
each of the following elements beyond a reasonable doubt:

(2) First, that someone was [injured / killed].

(3) Second, that the [injury / death] was caused by the
discharge of a gun.

[Choose (4) or (5):]

[(4) Third, that the gun was discharged by the defen-
dant.]

[(5) Third, that at the time of the discharge the gun was
under the immediate control of the defendant and that the
defendant caused or allowed the gun to be discharged.]

(6) Fourth, that the discharge was the result of the
defendant’s carelessness, recklessness, or negligence.2

[(7) Fifth, the shooting was not the result of the
defendant’s willfulness or wantonness.]3

Use Note
1. Use when instructing on the crime as a lesser offense.
2. Give the definition of negligence, CJI2d 11.21.
3. Use when instructing on the crime as a lesser offense.

History
CJI2d 11.20 was CJI 11:3:01.

Commentary
See MCLA 752.861, MSA 28.436(21) in “Statutes” at the end of this
chapter.

See discussion of definitions in commentary to CJI2d 11.21, 11.22,
and 11.23.




1% copy - Corrections 4" copy - Defendant

2™ copy - Corrections (for return 5% copy - Prosecutor
Ansroved, SCAO Original — Court 3" copy — Michigan State Police CJIC 6" capy - Cashier
. STATE OF MICHIGAN JUDGMENT OF SENTENCE CASE NO.
THIRD JUDICIAL CIRCUIT COMMITMENT TO DEPARTMENT OF CORRECTIONS | 05-009189-01-FC
WAYNE COUNTY [J Amended
ORIMI- 821095 CourtAddress 1441 St. Antoine, Detroit, MI 48226 Courtroom 802 Court Telepbone No.  313-224-5440

Police Repart No.

Defendant name, address. and telephone no.
v | Oronde K Thompson @CIHS 5

THE PEOPLE OF THE STATE OF MICHIGAN Alias(es) - Oronde Kenyatte Thompson
' 17673 Manderson Detroit M1 48200

CTN/TCN SID DOB
05520313-01 MI-1918155W 06/21/1977
Prosecuting attorney name Bar no. Defendant attomey name Bar no.
Lawrence Stuart Talon 36707 John J. Holler 43344
THE COURT FINDS: _ Page 1 of 2
1. The defendant was found guiity on 02/17/2010 : - of the eritme(s} stated below:
CONVICTED BY DISMISSED : CHARGE CODE (S)
BY* CRIME MCL citation/PACC Code
Count Pleas* | Court | Jury
! G MURDER 1ST 750316
2 G WEAPONS FIREARM 750.224B
3 NG WEAPONS FIREARM POSSESSION 750.224F

*For plea: insert "G" for guilty plea, "NC" for nolo contendere, or "MI" for guilty but mentally ill, For dismissal; insert "D" for

dismissed by court or "NP" for dismissed by prosecutor/plaintiff.
O 2. The conviction is reportable to the Secretary of State under MCL 257.625(21)(b).

(0 3. HIV testing and sex offender registration is completed. Defendant's driver license number
O 4. The defendant has been fingerprinted according to MCL 28.243. )
IT IS ORDERED:
(0 5. Probation is revoked.
6.Participating in a special alternative incarceration unit is [0 prohibited.  [J permitted.
7.Defendant is sentenced to custody of Michigan Department of Corrections. This sentence shall be executed immnedjarely.
Count | SENTENCE MINIMUM MAXIMUM DATE SENTENCE JAIL CREDIT OTHER
DATE BEGINS INFORMATION
Years Mos. Days Years Mos. Mos. Days
1 03/17/2010 VACATED
2 03/1712010 VACATED
3 03/17/2010 j VACATED
[ 8. Sentence(s) to be served consecutively to: (if this item is not checked, the sentence is concurrent)
O eachother. O case numbers
9. Defendant shail pay as follows:
State Minimum | Crime Victim | Restitution Court Costs Attorney Fees Fine Other Costs Total
$ 68.00 X S $ 3 5 $ $ $

The due date for payment is at sentencing . Fine, costs, and fees not paid within 56 days of the due date
are subject to a 20% late penalty on the amount owed.
10. The concealed weapon board shall suspend for days permanently revoke  the concealed
weapon license, permit number _issued by County.
[J11. The defendant is subject to lifetime monitoring pursuant to ML 750. 520n.

12. Court recommendation: NO ENHANCEMENT ON HABITUAL 2*0
\ i P# 43475

Bar no.
t needless Yelay, deliver

11/12/2010 |
Date Judge HOMORABLE

I certify that this is a correct and complete abstract from the original court eco;ds The sherifLsh fall,
defendant to the Michigan Department of Corrections at a place designa

T

; f'

{SEAL)
i @ 72 “thj Deputy c¥ lfh ‘It?k * T
/3 s ;
1o fﬁbi 3"\//
>288a1l bv D.Cwens STCU
3 / / ‘} q'} D
MCL 765.15(2), MCL 769.1k, MCL 769.16a, MCL 775.22,

CC 219b-3CC - (4/2009) JUDGMENT OF SENTENCE. COMMITMENT TO DEPARTMENT OF CORRECTIONS MCL 780.766 MCR 6.427



4" copy - Defendant

1* copy ~ Corrections
5" copy - Prosecutor

2" copy ~ Corrections (for retun

Approved, SCAO Qriginai — Court 3" copy — —Michizan State Police CJIC 6" copy - Cashier
; STATE OF MICHIGAN JUDGMENT OF SENTENCE CASE NO.
THIRD JUDICIAL CIRCUIT COMMITMENT TO DEPARTMENT OF CORRECTIONS | 05-009189-01-FC
WAYNE COUNTY [J Amended

ORIMI- 821095 Court Address 1441 St. Antoine, Detroit, MI 48226 Courtroom 802 Court Telephone No.  313-224-5440

Police Report No.
Defendant name, address, and telephone no.

v | Oronde K Thompson
THE PEOPLE OF THE STATE OF MICHIGAN Alias(es) - Oronde Kenyatte Thompson

17673 Manderson Detroit MI 48200
CTN/TCN SID DOB
05520313-01 MI-1918155W 06/21/1977

Prosecuting attorney name ' Bar no. Detendant attorney name Bar no.

Lawrence Stuart Talon 36707 John J. Holler 43344

THE COURT FINDS: Page 2 of 2

1. The defendant was found guifty on 02/17/2010 of the crime(s) stated below:

CONVICTED BY DISMISSED CHARGE CODE (S)
BY* CRIME MCL citation/PACC Code

Count Pleas* | Court | Jjury

4 G FELONY FIREARM 750.227B-A

3 G HOMICIDE-Involintary Mansiaugliter 750.321C

|

*For plea: insert "G" for guilty plea, "NC" for nolo contendere, or "MI" for guilty but inentally ill, For dismissal; insert "D" for

dismissed by court or "NP" for dismissed by prosecutor/plaintiff.
O 2. The conviction is reportble to the Secretary of State under MCL 257.625(21)(b).

(0 3. HIV testing and sex offender registration is completed. Defendant's driver license number
O 4. The defendant has been fingerprinted according to MCL 28.243.
IT IS ORDERED:
[0 s. Probation is revoked.
6.Participating in a special alternative incarceration unit is (O prohibited. [ permitted.
7.Defendant is sentenced to custody of Michigan Department of Corrections. This sentence shall be executed immedjately,
Count § SENTENCE MINIMUM MAXIMUM DATE SENTENCE JAIL CREDIT OTHER
DATE : BEGINS INFORMATION
Years Mos. Days Years Mos. Mos. Days
4 03/17/2010 2 0 0 2 0 03/17/2010 0 730
5 03/17/2010 5 0 0 15 0 03/17/2010 0 933
[ 8. Sentence(s) to be served consecutively to: (if this item is not checked, the sentence is concurrent)
each other. [0  case numbers
2. Defendant shall pay as follows:
State Minimum { Crime Vichm Restitution Cuourt Costs Aftorniey Fees Fine Other Costs Total
$68.00 x 5 $ 3 5 $ $ . $

The due date for payment is at sentencing . Fine, costs, and fees not paid within 56 days of the due date

are subject to a 20% late penalty on the amount owed.
10. The concealed weapon board shall suspend for days permanently revoke the concealed

weapon license, permit number issued by County.
[J11. The defendant is subject to lifetime monitoring pursuant to MCL 750.520n.

12. Court recommendation: NO ENHANCEMENT ON HABITWAL 2P,
11/12/2010 \ ~—_ m _ PRA44TS

Date Judge  HONORABLE VDNDA R. EVANS , Bar no
{ certify that this is a correct and complete abstract from the original court Mcordy! The sheriff shall witholit needless elay, daliver

defendant to the Michigan Department of Corrections at a place designated by {He partﬂ% Q/{/

(SEAL) {é Y/ o |
Deputy court ::7/ ll/ ~—
(

MCL 765.15(2), MCL 769, 1k, MCL 769.16a. MCL 775.22.
CC 219b-3CC - (4/2009) JUDGMENT OF SENTENCE, COMMITMENT TO DEPARTMENT OF CORRECTIONS MCL 780.766 MCR 6.427



STATE OF MICHIGAN
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OF MICHIGAN,

Court of Appeals No: 298888
Plaintiff/Appellee,
v

Lower Court No: 05-009189 FC
ORONDE KENYATTE THOMPSON,

Defendant/Appellant.
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PROOF OF SERVICE

STATE OF MICHIGAN)

)ss
COUNTY OF WAYNE)

]
U

=
— O en U
I, Gerald Ferry, hereby certify that I served one copy of Defendant/AppeIléi'_J_t;’sﬁtandagd 4.4
In Pro Per Brief on Appeal and Proof of Service upon: = ;;“
Kym Worthy Oronde Kenyatte Thompson i c;{l
Wayne County Prosecutor Inmate No: 601455
1441 St. Antoine - 12th Floor Central Michigan Correctional Facility
Detroit, MI 48226 320 North Hubbard

St. Louis, MI 48880
by placing same in a 1st class stamped envelope and depositing same in a US Postal Box on
T-16~1{ .

‘%ﬁ‘*\
GERALD FERRY (P43@X
Attorney for Defendan llant
Dated: ? —(6 1/




